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RECENT CASES 59 

Electricity — Recovery op Payments — Mistake of pact— Armour Pack- 
ing Company v. Edison Electric Illuminating Co. of Brooklyn, ioo N. Y. 
Supp. 605. — Held, that where the customer of an electric company, who was 
unaware of the discrimination, paid the company in excess of that charged 
others for the same service and under the same circumstances, the payment 
was under a mistake of a material fact and the excess was recoverable. 

The general rule is that a payment made by mistake of fact may be recov- 
ered, Rutherford v. Mclxor, 21 Ala. 750. Lack of consideration is the true 
ground of the recovery. Little v. Derby, 7 Mich. 325. Knowledge of the 
facts, which disentitles the party from recovery must mean a knowledge 
existing at the time of payment. Kelley v. Solari, 9 Mees.and Wels, 54. It 
is no defense to an action to recover such money that the other party had 
the means of knowledge, but if money be paid in ignorance of a fact, which 
would have absolved the party paying it in law but not in morals and con- 
science, it would seem that there is not sufficient ground for recovery. 
Story on Contracts, Par. 422. There are minority dicta to the effect that only 
if the money be paid in ignorance of a material fact and without reasonable 
means of ascertaining it, is it recoverable, Peterborough v. Lancaster, 14 
N. H. 382. 

Eminent Domain — Elements of Damage — Measure of Damages. — 
Rauck v. City of Cedar Rapids, hi N. W. (Iowa) 1027. — Held, that in a 
proceeding to condemn land for a public use, the true measure of damages 
is the value of the property as a whole in the condition it was in at the date 
of the condemnation. Deemer and Ladd, JJ., dissenting. 

In determining the value of land appropriated for public purposes, the 
same considerations are to be regarded as in a sale of property between 
private parties. Boon Co. v. Patterson, 98 U. S. 403. The value of the land 
taken is to be estimated irrespective of the benefit resulting to it from the 
proposed improvement, Cobb v. Boston, 112 Mass. 183, and a fortiori the 
estimate should be irrespective of the benefit resulting to adjacent lands. 
San Diego T. & L. Co. v. Neale, 78 Cal. 63. Some of the cases seem to lose 
the distinction between advanced prices caused by reason of the fact that the 
improvement was to be constructed and work done thereon, and advanced 
prices caused by the possible increase of value thereafter by reason of the 
prospective improvements having been constructed in that vicinity. Sani- 
tary Dist. v. Langbran, 160 111. 362. It is the value at the time of taking, and 
not the value after the improvement is made, which should be considered. 
Mills on Eminent Domain, section 174; Burt v. Wigglesworth, 117 Mass. 302. 

Evidence — Expert Testimony. — Underwood v. A. W. Stevens Co., 112 
N. W. 487 (Mich.). — Held, in an action for the burning of plaintiff's building 
by the operation of a traction engine by defendant's agents without a spark- 
arrester and with the damper open, it was proper to allow competent engi- 
neer to express an opinion as to whether the running of the engine past 
buildings with the damper open and no spark-arrester was a proper operation 
of the engine. 

The rule is, that the opinion of experts as skilled witnesses is admis- 
sible in evidence in these cases in which the matter of inquiry is such that 
inexperienced persons are unlikely to prove capable of forming a correct 
judgment upon it, for the reason that the subject-matter so far partakes of 
the nature of a science, art or trade, as to require a previous habit, or experi- 
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ence, or study in it, in order to acquire a knowledge of it. Rogers on Expert 
Testimony, page 17. The opinion of witnesses cannot be received when the 
inquiry is in relation to a subject-matter, the nature of which is such as not 
to require any peculiar habits of study in order to qualify a man to under- 
stand it. Smith Leading Cases, 286. In Teall v. Barton, 40 Barb. (N. Y.) 
137, the defendants were engaged in removing a sunken boat from the channel 
of a canal by means of a steam dredging machine, in the vicinity of plaintiff's 
farm-buildings, without any spark-arrester or screen upon their smoke- 
stack. A question to a witness as to whether he considered it dangerous to 
use the dredge without a spark-arrester was properly overruled, as it was 
no question of science or unusual skill and, therefore, did not fall within the 
rule relating to expert testimony. An expert cannot testify as to what con- 
stitutes an engine properly constructed in the matter of a spark-arrester, but 
after a certain appliance has been identified as being ordinarily employed, a 
witness may state, as the result of his own experience, that cinders shown 
to him could not be emitted through such an appliance if an engine were 
properly constructed. Brush v. Long Island R. R. Co., 10 Me. Div. 535 
(affirmed 158 N. Y. 742). Defendant called witnesses long connected with 
the fire department of Portland to whom he presented a plan of the buildings, 
their construction, material, etc., and asked whether or not in their opinion 
large fires in large wooden buildings make their own currents, frequently 
eddying against the winds. This testimony was excluded. State v. Watson, 
65 Maine 74. The application of the general rule will be seen from the 
illustration in the cases similar to the principal case. 

Larceny — Property Lost. — State v. Levine, 66 Atl. 529 (Conn.) — Held, 
that where the finder of a bank check handed the same to defendant, inquir- 
ing whether he knew the owner, and the defendant to induce the finder to 
leave the check with him that he might convert it to his own use, falsely 
represented that he expected the owner to call at his store, and that he 
would give it to him, and upon its being left, converted it to his own use, 
he was guilty of larceny. 

It has been held that in order to constitute larceny, the intent to steal 
must exist at the time of taking and it is not sufficient that he have the 
intent at the time of conversion. People v. Wilson, 39 N. Y. 459. The pre- 
vailing rule, however, is to the contrary. 12 Am. & Eng. Ency. Law. 772. 
So where one has obtained possession lawfully, it must have been gotten 
by false pretexts or fraud. Hermandez v. State, 20 Tex. App. 151. Or 
there must be some new and distinct act of taking without intent to convert 
to the use of the taker. Wharton Crim. Law, Vol. II, p. 437. In Tennessee 
it is held that lost property, as distinguished from mislaid, cannot be the 
subject of larceny; Lawrence v. State, 20 Tenn. 228; but the contrary view 
is generally taken. Comm. v. Tanner, 14 Grat. 635 (Va.). 

Intoxicating Liquors — Regulations — Statutory Provisions — Sunday 
Closing. — People v. Henze, 112 N. W. (Mich.) 491. A statute provides that 
all saloons be closed on Sunday, and declared that the word "closed" be con- 
strued to apply to the back door or other entrance as well as to the front 
door. Defeindant lived in a room above his saloon, which was reached 
only by an outside stairway. No liquors were ever served in this room. — 
Held, that where the defendant went to his saloon on Sunday to get his 
meals in the kitchen at the rear, and to attend to the fires and empty the 



